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TENTATIVE RULING

Judge Colleen Sterne
Department 5 SB-Anacapa
1100 Anacapa Street P.O. Box 21107 Santa Barbara, CA 93121-1107

CIVIL LAW & MOTION

Jane Ob Doe v. Santa Barbara Unified School District, et al.

Case No: 20CV03946
Hearing Date: Mon Jul 19, 2021 10:00
Nature of Proceedings: Motion Quash or Limit Plaintiff's Deposition
Subpoena for Protection of Business Records Directed to SB Police Dept;
Quash or Limit SBUSD's Amended Subpoena as to SBPD; Quash or Modify
Defendant SBUSD's Subpoena to SB Cottage Hosp; Quash Plaintiff's Subp
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Tentative
 
jane ObDoe v. Santa Barbara Unified School District, et al.Case No. 20CV03946 (Judge Sterne)

 
Hearing Date:   July 19, 2021

 
Tentative Ruling:

 
This is a personal injury arising out of a series of interactions between plaintiff and
her high school teacher. the matter concerns two identical defense motions to quash
or limit subpoenas issued to the Santa Barbara Police Department: Defendant
Harmachis’ motion to quash District’s amended Santa Barbara PD subpoena, filed
03/30/21 (with opp filed 07/06/21); and Defendant Harmachis’ motion to quash
plaintiff’s subpoena to Santa Barbara PD, filed 03/12/21 (with opp filed 04/20/21).
For the reasons which follow, the request to QUASH is denied, but the request to
LIMIT is granted.
Discussion:
 
In California, discovery may be obtained from a nonparty through an oral deposition,
a written deposition, or a deposition for the production of business records and things
(commonly referred to as a business records subpoena). A business record subpoena
may direct the nonparty deponent to (1) deliver a copy of the records to the
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deposition officer at the deposition officer's address; (2) deliver a copy of the records
to the deposition officer at the deponent's address; or (3) make the original records
available for copying by the deposition officer at the deponent's address. When
personal consumer records are involves, service of the subpoena must be made on the
deponent and consumer personally, and with enough lead time to reasonably permit
the deponent to prepare and/or respond. Upon receipt of the subpoena, a nonparty
must make the production on the date and in the manner specified, unless grounds
exist to object or disregard the subpoena. The nonparty's compliance with the
subpoena is clear on the date specified for production: it has either produced
documents as requested in the subpoena, or not. This one-step process reflects the
reality that the discovery demanded from a nonparty will generally be more limited,
and consequently less subject to lengthy dispute, than discovery demanded from a
party. See CCP §§ 1987(a), 2020.220(a), 2020.430; Board of Registered Nursing v.
Superior Court (2021) 59 Cal.App.5th 1011, 1030-1032; Unzipped Apparel, LLC v.
Bader (2007) 156 Cal.App.4th 123, 130. Of course, an aggrieved party to the action
may intervene and put a stop to the process with a motion to quash (CCP §1987.1(a))
or a motion for protective order (CCP §2025.420).
 
 
 
Here, both plaintiff and co-defendant served subpoenas on the Santa Barbara Police
Department, seeking records relating to defendant Harmachis:
 
 
 

Plaintiff’s
Subpoena

Any and all police/sheriff department records, including
but not limited to, reports, investigations, interviews,
arrests, booking records, photographs, investigative
files, documents, files, records, evidence, court filings,
conclusions, evaluations, submissions, psychologist
reports, supporting documents, police files, discussions,
communications, court files, court filings, pleadings,
discovery or any other documents in your possession,
custody or control, related to MATEF HARMACHIS
(DOB: [REDACTED]; SSN: [REDACTED].
 

District’s Subpoena

Any and all police records and reports, including but
not limited to Case No 17-26493, including arrests,
booking records, criminal investigations, photographs,
relating to criminal activities and the history,
pertaining to Matef Harmachis aka Leigh Nowell
Barker, DOB: [REDACTED], SSN: [REDACTED] for
dates of service 01/01/2010 to 12/31/2020 only.
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Defendant’s overarching concerns can be synthesized into two categories: breadth,
and privacy.
 
 
 
Regarding breadth, in California, discovery is purposefully broad.  With certain
exceptions, parties have a right to inquire about any matter which – based on reason,
logic and common sense – might (1) be admissible, (2) lead to admissible evidence,
or (3) reasonably assist that party in evaluating the case, preparing for trial and/or
facilitating resolution.  See Williams v. Superior Court (2017) 3 Cal.5th 531, 557;
Lewis v. Superior Court (2017) 3 Cal.5th 561, 572-573; Children’s Hospital Central
California v. Blue Cross of California (2014) 226 Cal.App.4th 1260, 1276-1277. 
Neither relevance nor admissibility are always the test.  Maldonado v. Superior Court
(2002) 94 Cal.App.4th 1390, 1397.  To some extent, even fishing expeditions are
permissible.
 
 
 
While it is certainly conceivable that Santa Barbara PD might have something in its
system that would ultimately not come into evidence, and which might be
embarrassing or invasive of one’s right to privacy, these contentions cannot be
resolved favorably to moving party in a vacuum. As the moving party, and the party
asserting the objection, defendant has the ultimate burden of proof on the issue. See
Fairmont Ins. Co. v. Superior Court (2000) 22 Cal.4th 245, 255; Lopez v. Watchtower
Bible & Tract Soc. Of New York, Inc. (2016) 246 Cal.App.4th 566, 596-597. A
general contention that the police might have something that is unflattering is simply
not enough to warrant an order quashing subpoena.
 
However, there is a timing concern with the subpoena going back 10 years (or in the
case of plaintiff’s subpoena, further) and going forward past the subject incident into
modern time. The incident which forms the basis for this lawsuit allegedly occurred
during the 2016-2017 school year. There is reference to a prior “similar” incident
occurring during the 2003-2004 school year. The theory for admission of such other
information is to show that defendant had dangerous propensities which the employer
should have known about, and should have taken action to avoid the subject incident.
By its very premise, police records for incidents occurring after the 2016-2017
school years would not be reasonably calculated to lead to the discovery of
admissible evidence. As for prior, the usual rule on this is 5-7 years. Thus, the
subpoenas must be limited in breadth to records created or obtained between
01/01/2012 and 12/31/18.
 
Regarding defendant’s concern for privacy, it is true that police records not
amounting to an actual plea or conviction are generally entitled to a certain degree of
privacy. See Central Valley Chapter of the 7th Step Foundation v. Younger (1989) 214
Cal.App.3d 145, I51-152. However, the change has changed since then. In most
instances, a simple balancing test between the need for the discovery and the need for
privacy will dictate whether that protection is to be pierced. See Williams v. Superior
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Court (2017) 3 Cal.5th 531, 557; in accord, Lewis v. Superior Court (2017) 3 Cal.5th
561, 572-573. When it comes to a party’s sensitive personal information, the party
seeking disclosure must show a particularized need for the confidential information
sought, to wit: the information is directly relevant to a party's cause of action,
essential to a fair determination of the action, AND not available through alternative,
less-intrusive means. Britt v. Superior Court (1978) 20 Cal.3d 844, 859.
Considerations should include “the purpose of the information sought, the effect that
disclosure will have on the parties and on the trial, the nature of the objections urged
by the party resisting disclosure, and ability of the court to make an alternative order
which may grant partial disclosure, disclosure in another form, or disclosure only in
the event that the party seeking the information undertakes certain specified burdens
which appear just under the circumstances.” Valley Bank of Nevada v. Superior Court
(1975) 15 Cal.3d 652, 658; Fortunato v. Superior Court (2003) 114 Cal.App.4th 475,
480.
 
In this instance, there is no reliable alternate source to discover similar complaints
from other minors involving defendant other than to seek them out from the school or
the police. Thus, to the extent the subpoenas invade privacy, they are not to be
quashed. However, asking for arrests and bookings and “criminal activities”
untethered to interactions with minors does indeed go far afield. Thus, the subpoena
must be limited to investigative reports involving defendant and victims below the
age of majority. Arrests and/or investigations for incidents not involving minors are
not discoverable.
 
 
 


